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BRIEF FOR APPELLEES. 


Preliminary Statement. 


This brief is presented jointly by Appellees because the 
questions of law are the same to all parties, costs and fees 
will be greatly reduced and the record will be less burden- 
some to this Court. 
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The facts in this case present the following legal ques- 
tions: 

1. Does the National Labor Relations Board (here- 
inafter referred to as the “Board”’) have power under 
the National Labor Relations Act, as amended, to dele- 
gate to subordinates the authority to issue subpoenas? 

2. Does the Board have the power to delegate to 
subordinates the authority to pass upon a petition to 
revoke a subpoena? 

3. Under the Statute and Board Rules and Regula- 
tions may a subpoena be issued upon the application of 
an attorney employed by the General Counsel? 

In an opinion by Judge Peirson M. Hall of this Fed- 
eral District Court in the case of N. L. R. B. v. Pesante, 
119 Fed. Supp. 444, Judge Hall gave a “No” answer to 
the second and third questions. Judge Hall ruled that 
the Board does not have authority to delegate to subor- 
dinates the power to rule upon a petition to revoke a sub- 
poena and that a subpoena may not be issued upon the 
application of an attorney employed by the Regional 
Director or General Counsel. In the case of N. L. R. B. 
v. Duval Jewelry Co., 141 Fed. Supp. 860, Federal Dis- 
trict Court Judge Choate gave a “No” answer to the 
third question. Judge Choate ruled that a subpoena may 
not be issued upon the application of an attorney employed 
by the Regional Director of the National Labor Rela- 
tions Board. We adopt and rely on the reasoning and de- 
cision of Judge Hall in the Pesante case, supra, and Judge 


Choate in the Duval case, supra. 
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I. 

The National Labor Relations Board Does Not Have 
Authority to Delegate Its Subpoena Power to 
Subordinate Officers. 

The practice adopted by the Board of having members 
of the Board sign innumerable subpoenas in blank form 
and furnishing these subpoenas to subordinates such as 
the Regional Directors is a peculiar practice. It seems 
probable that the practice is evidence that the Board had 
doubt as to its ability to delegate the issuance of sub- 
poenas and attempted to straddle the issue by having the 
Board members sign the subpoenas although they are 
actually issued by the subordinates. In this connection 
it is to be noted that Section 11 of the National Labor 
Relations Act, as amended (61 Stat. 136, 29 U. S.C. A. 
(Supp.), Secs. 151, e¢ seqg.), hereinafter referred to as 
“the Act’, refers only to the issuance of subpoenas and 
does not mention the signing of subpoenas. In any event. 
whatever the reason for the practice it is clear in view 
of Section 102.58(c) of the Board’s rules and regula- 
tions, and the decision in NV. L. Rk. B. v. John S. Barnes 
Corp., 178 F. 2d 156, that this case involves the direct 
issue whether the Board has the authority to delegate 
its subpoena power (that is, the power to issue and/or 
revoke subpoenas) to subordinate officers. The rubber 
stamp signing of subpoenas by a member of the Board 
is to be disregarded in the examination of this basic issue 


of delegation. 


a Fi 


(a) The Provisions of the Act Demonstrate Conclusively That 
the Subpoena Power Is Not Delegable. 


We believe that the terms of the Act itself demonstrate 
conclusively that the subpoena power is not delegable. 
We will also discuss below the legislative history of the 
Act and the cases in point, but we wish to discuss first 
the terms of the Act. 


Section 11 of the Act provides with respect to the sub- 
poena power as follows: 


“Sec. 11. For the purpose of all hearings and 
investigations, which, in the opinion of the Board, 
are necessary and proper for the exercise of the 
powers vested in it by section 9 and section 10— 

“(1) The Board, or its duly authorized agents 
or agencies, shall at all reasonable times have access 
to, for the purpose of examination, and the right 
to copy any evidence of any person being investi- 
gated or proceeded against that relates to any matter 
under investigation or in question. The Board, or 
any member thereof, shall upon application of any 
party to such proceedings, forthwith issue to such 
party subpoenas requiring the attendance and testi- 
mony of witnesses or the production of any evidence 
in such proceeding or investigation requested in such 
application. Within five days after the service of a 
subpoena on any person requiring the production of 
any evidence in his possession or under his control, 
such person may petition the Board to revoke, and 
the Board shall revoke, such subpoena if in its opin- 
ion the evidence whose production is required does 
not relate to any matter under investigation, or 
any matter in question in such proceedings, or if 
in its opinion such subpoena does not describe with 
sufficient particularity the evidence whose production 
is required. Any member of the Board, or any agent 
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or agency designated by the Board for such pur- 
poses, may administer oaths and affirmations, exam- 
ine witnesses, and receive evidence. Such attend- 
ance of witnesses and the production of such evi- 
dence may be required from any place in the United 
States or any Territory or possession thereof, at 
any designated place of hearing.” 


The Court will note that there are five sentences in 
subsection (1) of Section 11. The fifth sentence can be 
disregarded for present purposes. The Court’s attention 
is called to a comparison of the first and fourth sentences 
as against the second and third sentences. 


The first sentence, in providing for the examination of 
evidence and the right to copy evidence, gives the power 
to the Board “or its duly authorized agents or agencies” 
—a clear authority to delegate that power. 


The fourth sentence, in providing for the administer- 
ing of oaths, examination of witnesses and the receiving 
of evidence, also vests the power in any member of the 
Board “or any agent or agency designated by the Board 
for such purposes.” Here again the authority given to 
the Board may be delegated. 


On the other hand, the second sentence, which pro- 
vides for the issuance of subpoenas, gives the power only 
to “The Board, or any member thereof.” In the third 
sentence, which provides for revocation of the subpoena, 
the power is given to “the Board.” 


It is submitted that any reasonable person who reads 
Section 11(1) must conclude without reference to the 
legislative history, cases or other aids to construction, that 
Congress specifically provided for delegation by the Board 
when it intended such delegation and omitted the power 
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to delegate when it intended that the Board, or a member 
thereof, should not delegate. If a statute is clear, the 
Court need not go outside the statute to construe it. 


(b) The Legislative History of the Act Also Establishes That 
the Subpoena Power Is Not Delegable. 


In addition to the clear language of the statute, we 
wish to point out also that the legislative history of the 
Act establishes that Congress intended that the power to 
issue subpoenas and to revoke subpoenas could not be 
delegated. References hereafter are to “Legislative His- 
tory of the Labor Management Relations Act, 1947, 
Vol. I (National Labor Relations Board, 1948).” 


The first step in the legislative process was H. R. 
3020, as reported by the Committee on Education and 
Labor and as it passed the House of Representatives 
initially. (Legislative History, op. cit., pp. 74, 201.) 
This version provided as follows: 


“Sec. 11. For the purpose of any proceeding be- 
fore the Board, or before a member, examiner, or 
examiners thereof, or for the purpose of any inves- 
tigation by the Administrator under Section 9— 


“(1) The Board, or any member thereof, or any 
trial examiner shall, upon application of the Ad- 
ministrator or any party to such proceedings, forth- 
with issue to the Administrator or to such party 
as the case may be, in the name of the Board, sub- 
poenas requiring the attendance and testimony of 
witnesses or the production of any evidence in such 
proceeding or investigation requested in such appli- 
cation. Within five days after the service of a 
subpoena on any person requiring the production of 
any evidence or under his control, such person may 
petition the Board, or its duly authorized agent or 
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agents, to revoke and the Board, or such agent or 
agents, shall revoke such subpoena if in its, his, or 
their opinion, as the case may be, the evidence whose 
production is required does not relate to any matter 
under investigation, or any matter in question in 
such proceedings, or if in its, jis, or their opinion, 
as the case may be, such subpoena does not describe 
with sufficient particularity the evidence whose pro- 
duction is required. The Administrator, or any 
member of the Board, or any examiner or examiners 
designated by the Board for such purposes, may ad- 
minister oaths and affirmations, examine witnesses, 
and receive evidence. Such attendance of witnesses 
and the production of such evidence may be required 
from any place in the United States or any Terri- 
tory or possession thereof, at any designated place 
of hearing.” (Emphasis added.) 


The language which should be noted particularly is 
italicized. 


The original Senate version, S. 1126, as reported by 
the Committee on Labor and Public Welfare and H. R. 
3020 as it passed the Senate initially, both provided as 
follows (Legislative History, op. cit. pp. 133, 261): 


“Sec. 11. For the purpose of all hearings and 
investigations, which, in the opinion of the Board, 
are necessary and proper for the exercise of the 
powers vested in it by section 9 and section 10— 


“(1) The Board, or its duly authorized agents 
or agencies, shall at all reasonable times have access 
to, for the purpose of examination, and the right to 
copy any evidence of any person being investigated 
or proceeded against that relates to any matter under 
investigation or in question. Any member of the 
Board shall have power to issue subpoenas requiring 
the attendance and testimony of witnesses and the 
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production of any evidence that relates to any matter 
under investigation or in question, before the Board, 
its member, agent or agency conducting the hearing 
or investigation. Any member of the Board, or any 
agent or agency designated by the Board for such 
purposes, may administer oaths and affirmations, ex- 
amine witnesses, and receive evidence. Such at- 
tendance of witnesses and the production of such 
evidence may be required from any place in the 
United States or any Territory or possession thereof, 
at any designated place of hearing.” 


The Court will note that the Senate Bill contained lan- 
guage entirely different from the House Bill. 


Section 11(1) of the Act, as finally adopted (29 U. S. 
C. A. (Supp.), Sec. 161), is a compromise between the 
House and the Senate versions. The House provision for 
an automatic issuance of a subpoena plus the power to 
revoke was adopted, but the language of the House ver- 
sion regarding delegation of the subpoena power to a 
“trial examiner” (in the case of issuance of the subpoena) 
and the delegation to “duly authorized agent or agents” 
(in the case of revocation of the subpoena) was omitted. 
In addition, the Senate version was changed to permit 


the Board to issue subpoenas as well as “any member 
of the Board.” 


We submit that the change in language between the 
original House version and the final statute must lead to 
the conclusion that the Congress intended to permit dele- 
gation with respect to the powers granted in the first 
and fourth sentences of Section 11(1), but did not in- 
tend to permit delegation with respect to the power of 
issuing and révoking subpoenas contained in the second 
and third sentences. 
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Of course, it is Hornbook law that courts cannot legis- 
late, and this Honorable Court must uphold the statute 
as written. 


(c) The Foregoing Conclusion Is Also Supported by 
Supreme Court Decisions. 


The Supreme Court of the United States has expressed 
itself on the subject of delegation of the subpoena power 
in other administrative agencies but has not considered the 
question involved in the present case. The two principal 
cases are cited in the Brief filed by the Board—Cudahy 
Packing Co. v. Holland, 315 U. S. 357, 86 L. Ed. 895 
(1942), hereafter referred to as “Cudahy”, and Fleming 
v. Mohawk Wrecking & Lumber Co., 331 U.S. 111, 91 
L. Ed. 1375 (1947), hereafter referred to as “Mohawk”. 
We rely upon Cudahy, the Board upon Mohawk, and we 
believe that an examination of the two cases will show 
very clearly that the present case is governed by Cudahy. 


The issue presented by the Board in its Brief in- 
volving Section 7(b) of the Administrative Procedure 
Act does not affect Appellees’ position on this point unless 
this Court finds under Section 7(b) an express power 
given Trial Examiners to revoke subpoenas, which we 
submit it does not. This point will be discussed later in 
Appellees’ Brief. 


The Cudahy case held that the Administrator of the 
Fair Labor Standards Act did not have the power to 
delegate to his subordinates the authority to issue sub- 
poenas. The Court said in part: 

“The entire history of the legislation controlling 
the use of subpoenas by administrative officers indi- 
cates a Congressional purpose not to authorize by 
implication the delegation of the subpoena power.” 
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The Mohawk case held that the Administrator of the 
Emergency Price Control Act was authorized to delegate 
to district directors authority to issue subpoenas. The 
Court, in the Mohawk case, approved the Cudahy case 
but held that the Cudahy case did not apply to the facts 
of the Mohawk case because of five points discussed in 
the opinion. Since the Mohawk case is later in point of 
time, and since it distinguishes the Cudahy case, we wish 
to discuss the Court’s reasoning in the Mohawk case 
step by step. 

The first point made by the Court in the Mohawk case 
(331 U. S. 111, 120) was that the legislative history of 
the Fair Labor Standards Act involved in the Cudahy 
case showed that a provision granting authority to dele- 
gate the subpoena power had been eliminated when the 
Bill was in Conference. On the other hand, the Court 
pointed out that the legislative history of the Emergency 
Price Control Act showed that the Senate Committee re- 
port on the bill had stated specifically that the Adminis- 
trator could delegate any of the powers given to him by 
such bill. Thus, there are two points of difference in 
the legislative history of the statutes considered by 
Cudahy and Mohawk. 


It is apparent that the present case is almost identical 
with the Cudahy situation and is entirely different from 
the Mohawk case. We have already pointed out that 
the House bill provided for delegation of the subpoena 
power but that in Conference this provision was elim- 
inated. In the second place, there is nothing in any of 
the committee reports or in the discussion on the floor 
of Congress which indicates that the subpoena power 
can be delegated. Therefore, on the first point of the 
Mohawk opinion, it is clear that the Cudahy case controls 


the nrecent case. 
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The second point made by the Court in the Mohawk 
@7ee) (331 U. S. 111, 121) is that the Fair Labor Stan- 
dards Act involved in the Cudahy decision expressly made 
delegable the power to gather data and make investiga- 
tions, the Court in the Mohawk case stating that this 
lends “‘support to the view that when Congress desired 
to give authority to delegate, it said so expressly.” On 
the other hand, the Emergency Price Control Act did 
not contain a provision specifically authorizing delega- 
tion of other functions. 


Compare the present Act on this point. Like the Fair 
Labor Standards Act, the present Act expressly grants the 
power to delegate in several specific areas. First, Sec- 
tion 3(b) authorizes the Board to delegate any of its 
powers to any group of three or more of its members. 
Second, Section 5 provides that the Board may delegate 
the power to prosecute an inquiry necessary to its func- 
tions. Third, Section 11(1) provides that the Board’s 
power to examine evidence can be delegated to its agents 
or agencies. Finally, Section 11(1) provides that the 
power to administer oaths, examine witnesses and receive 
evidence can be delegated to the Board’s agents or agen- 
cies. Therefore, the principle relied upon by the Court 
in the Mohawk case to support the Cudahy result, is ap- 
plicable to the present case even more so than it was in 
the Cudahy case. Obviously, on this second point of 
argument, the Cudahy case should be followed here. 


The third point of the Court in the Mohawk case (331 
U.S. 111, 121) is that the Fair Labor Standards Act 
of the Cudahy case incorporated by reference certain sec- 
tions of the Federal Trade Commission Act, whereas the 
Emergency Price Control Act contained its own descrip- 
tion of the subpoena power. 
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Again, compare the present Act. This Act does not 
incorporate the provisions of the Federal Trade Commis- 
sion Act by reference but in fact copies portions of the 
Federal Trade Commission Act almost verbatim. This 
point appears clearly from a comparison of the pertinent 
provisions of the three Acts, the Emergency Price Con- 
trol Act, the Federal Trade Commission Act and the 
present Act: 


Emergency Price Control Act: 


“The Administrator may administer oaths and 
affirmations and may, whenever necessary, by sub- 
poena, require any such person to appear and testify 
or to appear and produce documents, or both, at any 
designated place.” (Sec. 202 of the Act; 50 U. 3: 
(CC. Ae Ais Sey ee) 


Federal Trade Commission Act: 


“For the purposes of sections 41-46 and 47-58 of 
this title the commission, or its duly authorized 
agent or agents, shall at all reasonable times have 
access to, for the purpose of examination, and the 
right to copy any documentary evidence of any cor- 
poration being investigated or proceeded against; 
and the commission shall have power to require by 
subpoena the attendance and testimony of witnesses 
and the production of all such documentary evidence 
relating to any matter under investigation. Any 
member of the commission may sign subpoenas, and 
members and examiners of the commission may ad- 
minister oaths and affirmations, examine witnesses 


and receive evidence.’ (15 U.S. C.A., Sec. 49m 


Present Act: 


“Sec, 11. For the purpose of all hearings and 
investigations, which, in the opinion of the Board, 
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are necessary and proper for the exercise of the 
powers vested in it by section 9 and section 10— 

“(1) The Board, or its duly authorized agents 
or agencies, shall at all reasonable times have access 
to, for the purpose of examination, and the right 
to copy any evidence of any person being investigated 
or proceeded against that relates to any matter under 
investigation or in question. The Board, or any 
member thereof, shall upon application of any party 
to such proceedings, forthwith issue to such party 
subpoenas requiring the attendance and testimony of 
witnesses or the production of any evidence in such 
proceeding or investigation requested in such appli- 
cation. Within five days after the service of a 
subpena on any person requiring the production of 
any evidence in his possession or under his control, 
such person may petition the Board to revoke, and 
the Board shall revoke, such subpena if in its opinion 
the evidence whose production is required does not 
relate to any matter under investigation or to any 
matter in question in such proceedings, or if in its 
opinion such subpena does not describe with suffi- 
cient particularity the evidence whose production is 
required. Any member of the Board, or any agent 
or agency designated by the Board for such purposes, 
may administer oaths and affirmations, examine wit- 
nesses, and receive evidence. Such attendance of 
witnesses and the production of such evidence may 
be required from any place in the United States or 
any Territory or possession thereof, at any desig- 
nated place of hearing.” 


It is apparent that the language of the present Act 
is almost exactly the same as that of the Federal Trade 
Commission Act except that the present Act adds the 
power to revoke and except that there are natural varia- 
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tions of language due to the different types of operations 
involved. Also, although we have not set forth the ma- 
terial here, the Court will note that the language used 
in the Federal Trade Commission Act regarding enforce- 
ment of subpoenas, taking of depositions, and immunity 
of witnesses (15 U. S.C. A., Sec. 49), is almost identical 
with subdivisions (2) and (3) of Section 11 of the pres- 
ent Act. We therefore believe that the Cudahy case on 
this ground is clearly applicable to the present case. 


The fourth point made by the Court in the Mohawk 
case (331-U. 5. 111, 121) is that the Emergency Price 
Control Act gave the Administrator specific power to 
issue rules and regulations, whereas the Fair Labor Stan- 
dards Act did not do so. Without more, the present 
Act would thus be more like the Emergency Price Control 
Act because Section 6 of the present Act does give the 
Board power to issue rules and regulations. However, 
it should also be noted that the Court in the Mohawk 
case states that the rule making power may show au- 
thority to delegate a particular function “unless by ex- 
press provision of the Act or by implication, it has been 
withheld.” (331 U. S. 111, 121.) (Emphasis added.) 
We have already shown that the first three points relied 
upon by the Court in the Wohawk case prove that the 
present Act has, by implication, clearly withheld the power 
to delegate the subpoena authority. Therefore, as the 
Court in the Mohawk case recognized, the mere existence 
of the rule-making power is not enough to overcome the 
other factors. 


The fifth point mentioned by the Court in the Mohawk 
case as more or less an afterthought, is that the Emer- 
gency Price Control Act set up a program which was 
very broad and extensive—“probably the most compre- 
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hensive legal control over the economy ever attempted,” 
(331 U. S. 111, 122)—and that the Administrator of 
that statute would have had difficulty performing per- 
sonally all of the investigative functions given to him. 
The National Labor Relations Board has broad powers 
and a good deal of work, but it is obvious that its job 
in handling labor cases is much less extensive than the 
work performed under the Emergency Price Control Act. 


It is, of course, true that if the National Labor Rela- 
tions Board followed the plan and simple dictates of the 
Act and subpoenas were issued and/or revoked by the 
Board or members of the Board, the members would 
have more work than if they merely signed a stack of 
subpoenas in blank and permit the Regional Director and 
the Trial Examiner to issue and/or revoke them. But 
there is good reason why that should be so. The Cudahy 
case stated the principle very well in answer to the argu- 
ment that it would be hard for the Administrator of the 
Fair Labor Standards Act to issue the subpoenas per- 
monday (Slo U. S. 337, 363): 

“The Administrator . . . points to the wide 
range of duties imposed upon him, the vast extent 
of his territorial jurisdiction, and the large number 
of investigations required for the enforcement of 
the Act. From this he argues that Congress must 
have intended that he should be permitted to dele- 
gate his authority to sign and issue subpoenas. But 
this argument loses force when examined in the 
light of related provisions of the Act and of the 
actual course of Congressional legislation in this 
field. 

“Unlimited authority of an administrative officer 
to delegate the exercise of the subpoena power is not 
lightly to be inferred. It is a power capable of 
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oppressive use, especially when it may be indis- 
criminately delegated and the subpoena is not re- 
turnable before a judicial officer. Under the present 
Act, the subpoena may, as in this case, be used to 
compel production at a distant place of practically all 
of the books and records of a manufacturing busi- 
ness, covering considerable periods of time. True, 
there can be no penalty incurred for contempt before 
there is a judicial order of enforcement. But the 
subpoena is in form an official command, and even 
though improvidently issued it has some coercive 
tendency, either because of ignorance of their rights 
on the part of those whom it purports to command 
or their natural respect for what appears to be an 
official command, or because of their reluctance to 
test the subpoena’s validity by litigation. All these 
are cogent reasons for inferring an intention of 
Congress not to give unrestricted authority to dele- 
gate the subpoena power which it has in terms 
granted only to the responsible head of the agency.” 


In light of the five points made by the Court in the 
Mohawk case, we think the conclusion is inescapable that 
every factor points to the conclusion reached in the 
Cudahy case—the subpoena power is not delegable. 


As the Board’s Brief states, the Court of Appeals for 
the Seventh Circuit held in N. L. R. B. v. John S. Barnes 
Corp., 178 F. 2d 156 (7th Cir., 1949), that the power 
to issue subpoenas could be delegated by the National 
Labor Relations Board to the regional directors. This 
case was followed by the Fifth Circuit without any real 
discussion of the point in J. B. Edwards v. N. L. R. B., 
189 F. 2d 970 (Sth Cir., 1951), and in Jackson Packueg 
Co.v. N. L. KR. B., 204 F. 2d 842 (Sih Cir., 1953) ee 
the Board points out, the Barnes case did examine the 
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problem and is on the point. The only difficulty with the 
Barnes case is that it is demonstrably erroneous and un- 
sound. Since we believe this Court should reach a con- 
clusion contrary to the Barnes case, we wish to discuss 
that case point by point. 


The Court, in the Barnes case, first stated (178 F. 2d 
156, 158) that if the language of Section 11 were the 
only thing to consider, the Court would be “inclined to 
agree” that the Board has no power to delegate. In our 
opinion, this is the only correct point made by the Barnes 
case. 


In the second place the Court stated (178 F. 2d 156, 
159) that the mere fact that certain sections of the Act 
give authority to delegate does not deprive the Board 
of the power to delegate other functions. This statement 
is much too broad, since the question obviously depends 
upon the nature of the power which is given expressly 
and the nature of the power which is attempted to be 
implied. Also, the statement, as applied to the present 
situation, is in direct conflict with the decision of the 
Supreme Court in the Cudahy case and the view ex- 
pressed by the Supreme Court in the Mohawk case as 
part of its discussion of the Cudaly case. 


The third point made by the Court in the Barnes case 
(178 F. 2d 156, 159) is that Section 5, which, as noted 
above, gives authority to “prosecute any inquiry’, includes 
the power to issue subpoenas. This is the equivalent of 
saying that because the Department of Justice can inves- 
tigate possible violations of law or inquire into such viola- 
tions, the Department of Justice can issue subpoenas. 
Also, Section 5 gives the board authority to make inquiries 
and if, as the Barnes case states, Section 5 includes the 
power to issue subpoenas, Section 11 would be super- 
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fluous. The fact is that Section 11 was obviously intended 
to cover the subpoena power specifically and Section 5 cer- 
tainly was not so intended. We submit that the power to 
delegate as given in Section 5 regarding inquiries, not 
only does not give the power to delegate the issuance 
of subpoenas, but actually negates any such implication 
in Section 11, as the Mohawk case points out. (331 U. S. 
1M 121.) 


The fourth point of the Court in the Barnes case (178 
F, 2d 156, 159) is that Section 6—the rule-making power 
—permits the Board to adopt a regulation authorizing 
a Regional Director or a Hearing Officer to issue sub- 
poenas. Here again, the Court in the Barnes case, al- 
though it quotes the Mohawk case, fails to note that the 
Court in the latter case specifically stated that the rule- 
making power cannot serve as a source of delegation 
where the statute by inplication withholds such power. 
(331 U. S. 111, 121.) We submit that in view senate 
other factors already noted, the reliance of the Court in 
the Barnes case on the rule-making power is entirely un- 
justified. 


The fifth point of the Barnes case (178 F. 2d 156, 
160) is that “the administration of the Act must be flex- 
ible’, and if the Board, or a member of the Board, were 
required to follow the terms of the statute and to issue 
the subpoena, the application for the subpoena would have 
to go to Washington and it would not be as easy or con- 
venient for parties to obtain subpoenas. We submit that 
this is further evidence of the loose thinking of a type 
which has caused some Courts to give administrative 
agencies powers which were never intended by Congress, 
and which has permitted the bureaucratic processes to 
usurp functions which traditionally and properly should 
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be reserved to the Courts. Despite the Barnes case, we 
believe that the power to issue subpoenas is not analogous 
to the power of inquiry. It is a power which should not 
be given lightly. The Cudahy case put the matter into 
clear language when it said (315 U. S. 357, 363): 
“Unlimited authority of an administrative officer 
to delegate the exercise cf the subpoena power is not 
lightly to be inferred. It is a power capable of op- 
pressive use, especially when it may be indiscrim- 
inately delegated and the subpoena is not returnable 
before a judicial officer.” 


If, as appears from the statute itself, as the Court in 
the Barnes case admits, and as appears from the legis- 
lative history, the statute provides that the Board or 
members of the Board shall issue the subpoenas, and the 
Board shall revoke subpoenas, what sort of an argument 
is it which justifies delegation on the basis of convenience. 
Members of the Board are appointed by the President 
with the advice and consent of the Senate. (Sec. 3(a) 
of the Act.) Presumably, the Board is a responsible 
agency and Congress apparently believed that when the 
very important subpoena power is given to an admin- 
istrative agency, convenience is secondary to the fact 
that responsible persons must exercise the power—not 
merely any person who might be picked out by the Board. 
Essentially, the question on this point raised by the Barnes 
case depends upon the importance attached to the sub- 
poena power. The Court in the Barnes case apparently 
regards this power as relatively unimportant. 


The same sort of argument is made by the Court in 
the next, the sixth point, of the Barnes case (178 F. 2d 
156, 160.) The Court says that if the power to issue 
the subpoena is not delegable, the power to revoke the 
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subpoena likewise is not delegable. That conclusion is 
exactly correct and is exactly what Section 11(1) says. 
The Court then states that every petition to revoke would 
have to be passed upon by at least three members of the 
Board, which would take so much time that the Board 
could not perform its other “more important duties.” 
Again, we submit that this shows a lack of importance 
attached to the subpoena power by the Court. We think 
the Court can have no more important function than that 
of using the power of the United States to force the 
production of testimony by subpoenas. 


Another factor which indicates the importance of the 
subpoena power is that, under Section 11(3) of the Act, 
if a witness is called and compelled to testify after he 
has claimed the privilege against self-incrimination, he 
is granted complete immunity from prosecution. In the 
hands of irresponsible persons, this power could prove 
dangerous. 


The seventh point of the Barnes case (178 F. 2d 156, 
160) is that the National Labor Relations Board had fol- 
lowed the practice of having subpoenas signed in blank 
and had delegated the power to issue subpoenas as early 
as 1941, that Congress must have been aware of this 
practice, and that Congress by amending Section 11 by 
the Labor Management Relations Act of 1947, impliedly 
approved the practice of the Board. 


There are several answers to this argument. The first 
is that the rule stated by the Court applies only where 
the statute is ambiguous. An administrative agency can- 
not expand its powers under a statute by an administra- 
tive practice no matter how many times Congress acts 
to reenact or to amend such a statute. 
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The second answer is that when Congress, by action 
of the Conference Committee, deleted the authority to 
delegate the power to issue subpoenas as such power was 
originally set forth in the House Bill, H. R. 3020, and 
likewise deleted the authority to delegate the power to 
revoke subpoenas as originally contained in the same Bill, 
it is certainly clear that Congress did not intend the 
Board, or its members, to delegate either issuance or 
revocation. Whether or not Congress actually knew of 
the prior practice of the Board, we cannot say, but cer- 
tainly the language and the legislative history indicate 
that Congress did not intend to approve any such ad- 
ministrative practice. Prestumably, Congress did not feel 
the need to say to the Board “You cannot delegate”, when 
the language was so clear. Furthermore, as the Bares 
case points out, Section 11 was changed substantially by 
the 1947 amendment. Therefore, the argument of im- 
plied ratification by Congress of the Board’s practice, is 
not applicable. 


A third answer might be that Congress was aware of 
the Cudahy decision (1942) holding that the subpoena 
power under the Federal Trade Commission Act could 
not be delegated, and that by adopting language in Section 
11 of the present act so similar to that of the Federal 
Trade Commission Act (15 U. S. C. A., Sec. 49), Con- 
gress, in 1947, impliedly ratified the Cudahy decision. 


The eighth point of the Barnes case (178 F. 2d 156, 
161) is that the action of the Board, or one of its mem- 
bers, in issuing a subpoena is only ministerial, whereas 
the action of the administrative agency in the Cudahy 
case was discretionary. We submit that when the issu- 
ance of the subpoena was made automatic, with the power 


of revocation, the Congress might well have considered 
that this would make it even more important to have 
the power vested in responsible persons, such as the 
Board, or its members, rather than in unknown  sub- 
ordinates. Also, it should be noted that the agency issu- 
ing the subpoena must determine (a) whether there is a 
proceeding pending such as described in Section 11(1) 
and (b) whether the applicant is a bona fide party to 
the proceeding. This action is not ministerial. Also, the 
power to revoke obviously involves an additional amount 
of discretion, yet on the theory of the Barnes case, the 
power of revocation can also be delegated to any agent 
the Board wishes to designate. We submit that the issu- 
ance of subpoenas is not ministerial, but, in any event, 
we believe that the history of the protection of individual 
rights in this country, shows that the subpoena power is 
more important than the Court in the Barnes case con- 
siders and that administrative agencies should not be 
given the power lightly. 


The ninth point of the case (178 F. 2d 156, 161) is 
that the Cudahy case is not in point because of several 
factors. First, the Court says, in effect, that Section 
4(c) of the Fair Labor Standards Act is not as broad 
from the standpoint of delegation as Section 5 of the 
present Act. Section 4(c) of the Fair Labor Standards 
Act provides: 

“The principal office of the Administrator shall be 
in the District of Columbia, but he or his duly au- 
thorized representative may exercise any or all of 
his powers in any place.’ (29 U. S. C. A., Sec. 
204(c).) 
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Section 5 of the present Act, as already mentioned 
above, provides that: 

“The principal office of the Board shall be in the 
District of Columbia, but it may meet and exercise 
any or all of its powers at any other place. The 
Board may, by one or more of its members or by 
such agents or agencies as it may designate, prose- 
cute any inquiry necessary to its functions in any 
pantwotthe United states.) . . . 


We submit that the distinction between Section 4(c) 
and Section 5 is a very weak argument for distinguish- 
ing the Cudahy case. 


The Court also says that in the Cudahy case the Su- 
preme Court emphasized that a provision authorizing dele- 
gation of the subpoena power had been eliminated when 
the Bill was in Congress. If the Court in the Barnes 
case had inquired, it might have discovered that a provi- 
sion authorizing delegation was eliminated from the 
House Bill in the Conference Committee when the present 
Act was being adopted. 


The Barnes case also states that in the Cudahy case the 
Supreme Court had stated that such Court was not then 
concerned with the practice of some of the agencies, in- 
cluding the National Labor Relations Board, of delegating 
the issuance, though not the signing, to subordinates. 
Does the Court in the Barnes case mean by this state- 
ment that if, in the Cudahy case, the subpoenas had been 
rubber-stamped in blank and given to subordinates to 
issue, as done by the National Labor Relations Board, 
that the Supreme Court in the Cudahy case would then 
have approved such issuance of the subpoenas? Such a 
position seems to be rather silly and not really worth 
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argument. As a matter of fact, the whole point of the 
Barnes case, up to this stage, is that the National Labor 
Relations Board has delegated the issuance of subpoenas. 
Its reference to the quotation from the Cudahy case is 
meaningless. 


The tenth and last point of the Barnes case (178 F. 2d 
156, 162) is that the Mohawk case is the most recent one 
involving this delegation problem, and the Barnes case 
says: 

“All of the reasons assigned by the Supreme Court 
for sustaining the validity of the delegation of the 
subpoena power in the Mohawk case, apply to the 
instant case, except that the Act here did make ex- 
pressly delegable certain powers other than the power 
to issue subpoenas.”’ 


If further evidence of the weakness of the Barnes deci- 
sion were needed, it is provided in this final comment. 
The fact is that of the points relied upon by the Supreme 
Court in the Mohawk case, every point but one leads to 
the conclusion that the Cudahy case applies here. The 
only point as to which the Mohawk case is similar to 
the present case is that in both the Emergency Price Con- 
trol Act and the present Act, the administrative agency 
has the rule-making power. And, as the Court in the 
Mohawk case specifically stated, although this was dis- 
regarded by the Barnes case, the rule-making power can- 
not be relied upon for authority to delegate where Con- 
gress, by implication, has withheld such authority. 


We submit that the argument of the Court in the 
Barnes case is replete with inaccuracies, inconsistencies 
and error. The Court (1) has overlooked Section 5 in 
the Court’s reliance on Section 9(c)(1); (2) the Court 
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has misinterpreted Section 5, when it says that power 
includes the power to issue subpoenas; (3) the Court 
has greatly over-emphasized Section 6—the rule-making 
power—and has disregarded the language of the Mohawk 
case in this respect; (4) the Court’s argument for flexi- 
bility of administration and ease of issuing and revoking 
subpoenas completely overlooks the importance of the 
subpoena power and the great need that such power be 
exercised by a responsible agency and not by every Tom, 
Dick and Harry, if individual rights are to be protected; 
(5) the Court’s reliance upon the administrative prac- 
tice prior to 1947 is clearly in error where the Act itself 
is specific, where Section 11 was revised, and where in 
conference the delegation provisions were eliminated; (6) 
the Court’s attempt to distinguish the Cudahy case and 
the Court’s reliance on the Mohawk case are in complete 
disregard of the actual decision in the Mohawk case. 


We suppose it is obvious by now that we believe the 
Barnes decision to be one of the most superficial and 
poorly reasoned decisions to be handed down by a Court 
of Appeals. The other two cases cited by the Board from 
the Fifth Circuit—the Edwards case and the Jackson 
Packing case, supra, are meaningless, since the Court in 
these cases blindly relied upon the Barnes case without 
any analysis of the problem. We, therefore, submit that 
any true examination of this question can result in only 
one conclusion—the Cudahy case, as interpreted by the 
Mohawk case, is clearly applicable here and the Barnes 
case is clearly wrong. 


The Board urges upon this Court that the Administra- 
tive Procedure Act vests Trial Examiners with subpoena 
powers co-extensive with those of the agency. The Board 
relies on Section 7(b) of the Administrative Procedure 
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Act as support for this proposition. As the Board states 
its legal position at page 10 of its Brief: 


“We are not concerned with implied powers of 
delegability under the National Labor Relations Act 
but rather are concerned with an express conferment 
of subpoena powers on Trial Examiners under Sec- 
tion 7(b) of the Administrative Procedure Act.” 


Let us examine Section 7(b) and determine whether 
there has been “express conferment” of subpoena powers 
upon Trial Examiners. Section 7(b) of the Adminis- 
trative Procedure Act provides: 


“«k * %* Officers presiding at hearing shall have 
authority, subject to the published rules of the agency 
and within its powers, to (1) administer oaths and 
affirmations, (2) issue subpoenas authorized by law, 
(3) rule upon offers of proof and receive relevant 
evidence, (4) take or cause depositions to be taken 
whenever the ends of justice would be served thereby, 
(5) regulate the course of the hearing, (6) hold con- 
ferences for the settlement or simplification of the 
issues by consent of the parties, (7) dispose of pro- 
cedural requests or similar matters, (8) make deci- 
sions or recommend decisions in conformity with 
section 8, and (9) take any other action authorized 
by agency rule consistent with this Act.” (Emphasis 
added. ) 
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The Board makes out an express conferment of the 
power to revoke subpoenas from the power given hearing 
officers to issue subpoenas, to rule upon offers of proof 
and receive relevant evidence, and to dispose of procedural 
requests or similar matters. 


Not only does Section 7(b) not expressly confer the 
power to revoke subpoenas upon hearing officers, but we 
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respectfully submit that it in effect denies this power to 
hearing officers. Section 7(b)(2) authorizes hearing 
officers to issue subpoenas. That is the extent of the 
power given hearing officers under the Act. The Court 
is familiar with the principle of law that, where Congress 
has dealt specifically with a subject and granted certain 
powers, it is deemed to have withheld other powers. We 
contend that, when Congress only granted hearing off- 
cers the power to issue subpoenas, Congress intended 
to deny hearing officers the power to revoke subpoenas. 
We further contend that Congress intended that petitions 
to revoke subpoenas should be ruled upon by the agency 
itself or Courts of law. 


The Board correctly states that in NV. L. R. B. v. Inter- 
national Typographical Union, 76 Fed. Supp. 895, and 
in N. L. R. B. v. Gunaca, 135 Fed. Supp. 790, aff. 230 
F, 2d 542, the District Courts held that Section 7(b) 
of the Administrative Procedure Act gives Trial Exam- 
iners of the National Labor Relations Board power to 
revoke subpoenas. 


A reading of these decisions indicates that the Courts 
arrived at this decision under a so-called “rule of con- 
venience’, to wit, that, if the Trial Examiner did not 
have the power to revoke subpoenas, litigants could liter- 
ally swamp the Board with petitions to revoke subpoenas 
and thereby “sabotage the function of the National Labor 
Relations Board.” The decisions themselves recognize 
that there is no express conferment of the power to re- 
voke subpoenas under the Administrative Procedure Act, 
but uphold an implied power by virtue of Section 7(b). 
We submit that the District Courts reached this result 
without giving sufficient consideration to the serious 
abuses which can, and have, arisen through the exercise 
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of the subpoena power. As the United States Supreme 
Court said of the subpoena power in the Cudahy case 
(ieee. 657 365): 

“Tt is a power capable of oppressive use, espe- 
cially when it may be indiscriminately delegated and 
the subpoena is not returnable before a judicial offi- 
Os” 


Legislative history shows that Congress intended to 
make it easy for a party to obtain the issuance of a sub- 
poena but require the agency itself or the Courts to rule 
upon petitions to revoke subpoenas. If Congress intended 
that hearing officers should have the power to revoke sub- 
poenas, it could have said so in Section 7(b) of the Ad- 
ministrative Procedure Act. Congress did not do so. It 
simply granted hearing officers the power to issue sub- 
poenas. 


The Board asserts that, since the Board has, under 
its rule-making power, delegated authority to the Trial 
Examiners to revoke subpoenas, the power of the Board 
to issue such a rule cannot be questioned. However, 
Board rules can not have the effect of amending the law. 
An agency rule cannot change positive provisions of the 
statute. (United States v. Gredzens, 125 Fed. Supp. 
867.) Section 11, National Labor Relations Act, and 
the legislative history thereof, clearly indicates that Con- 
gress intended that the Board itself exercise the subpoena 
power and that such power can not be delegated by rule 
or otherwise. 


The Seventh Circuit’s action in affirming N. L. R. B. 
v. Gunaca, supra, which upheld the power of Trial Ex- 
aminers to rule on petitions to revoke, was based on the 
Seventh Circuit’s earlier opinion in N. L. R. B. v. Barnes, 
supra. We have set out at length our reasons why the 
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Barnes decision was wrongfully decided, and, of course, 
the argument is equally applicable to the issue of the 
power to revoke subpoenas as it is on the power to issue 
subpoenas. 


If, as we contend, Section 7(b) does not expressly con- 
fer subpoena powers on Trial Examiners, then the issue 
before this Court is whether or not the power to delegate 
subpoena powers to Trial Examiners can be implied under 
the National Labor Relations Act. For the reasons previ- 
ously stated under this point, we assert that the power of 
delegability of the subpoena power can not be implied 
under the Act, since Congress expressly granted this 
power to the Board itself. The Cudahy case upholds our 
contention that delegability of the subpoena power can 
not be implied under the Act. 


Under point IC (App. Br. pp. 15-20) the Board asserts 
that, apart from the Administrative Procedure Act, Trial 
Examiners have full subpoena powers. The Board relies 
entirely on the Barnes case, supra, to support this proposi- 
tion. All of the issues raised by the Board have been 
previously disposed of in our discussion of the Barnes 
case. The Edwards case, supra, 189 F. 2d 970; and 
Jackson Packing Co. case, 204 F. 2d 842, simply cite 
the Barnes case, supra, and make no independent review 
of the issues. They stand or fall with the Barnes case. 


In view of the foregoing, it is submitted that the Court 
below correctly ruled that the power to revoke subpoenas 
does not reside in Trial Examiners under either the Ad- 
ministrative Procedure Act or the National Labor Rela- 
tions Act. 
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II. 
All Subpoenas Here Involved Are Invalid Because 
They Were Issued Without a Proper Application 
Therefor. 


Section 11(1) of the National Labor Relations Act 
provides that a subpoena shall be issued “upon application 
of any party to such proceedings.” Since the Board has 
seen fit to rely on the Administrative Procedure Act on 
the first issue, let us turn to the Administrative procedure 
Act on this issue for a definition of the word “party.” 
Section 2 of the Administrative Procedure Act defines 
the word in the following terms: 

““Party’ includes any person or agency named or 
admitted as party, or properly seeking and entitled 
as of right to be admitted as a party, in any agency 
proceeding.” 


Section 6 of the Administrative Procedure Act pro- 
vides: 

“Agency subpoenas authorized by law shall be 
issued to any party upon request and, as may be 
required by rules of procedure, upon a statement 
or showing of general relevance and reasonable scope 
of the evidence sought.” (Emphasis added.) 


It is clear that under the Administrative Procedure Act, 
the General Counsel and Counsel for the General Counsel 
are not parties to this proceeding, since they have not 
been named or admitted as a party. 

Section 102.58(c) of the Board’s Rules and Regula- 
tions provides that a subpoena shall be issued “upon ap- 
plication . . . in writing by any party.” 
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The term “party” is not defined in the Act, but it is 
defined in Section 102.8 of the Board’s Rules and Regula- 
tions as follows: 

“Sec. 102.8 Party—The term ‘party’ as used 
herein shall mean the regional director in whose 
region the proceeding is pending, and any person 
named or admitted as a party, or properly seeking 
and entitled as of right to be admitted as a party, 
in any Board proceeding, including, without limita- 
tion, any person filing a charge or petition under 
the act, any person named as respondent, as em- 
ployer, or as party to a contract in any proceeding 
under the act, and any labor organization alleged to 
be dominated, assisted, or supported in violation of 
section 8(a)(1) or 8(a)(2) of the act; but nothing 
herein shall be construed to prevent the Board or 
its designated agent from limiting any party to par- 
ticipate in the proceedings to the extent of his in- 
terest only.” 


In what appears to us to be an obvious confession of 
weakness, the Board in its Brief under this point no- 
where referred to its own rules and regulations which 
define the term “party.” The reason that the Board 
failed to quote Section 102.8 of its own rules and regula- 
tions is that the term “party”? does not include the Gen- 
eral Counsel. 


If we assume that the Board’s definition of “party”, 
as set forth in Section 102.8 of its rules and regulations 
is correct, it is apparent that the applications for the sub- 
poenas were not made by a “party” as required by the 
Act and by the regulations. The application for each 
subpoena was made by E. Don Wilson, described in the 
subpoena as ‘“‘Counsel for the General Counsel.” 
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Subpoenas issued pursuant to the request of an attor- 
ney for the General Counsel or an attorney for the 
Regional Director of the Board are not issued upon ap- 
plication of a “party” to the proceeding and must be 
quashed as invalid. (N. L. R. B. v. Pesante, 119 Fed 
Supp. 444; N. L. R. B. v. Duval Jewelry Co., 141 Fed. 
Supp. 860.) 


The Board in its Brief argues that pursuant to Sec- 
tion 3(d) of the Act, the General Counsel is the prosecu- 
tor or unfair labor practice complaints and is, therefore, 
a party to the proceeding. The Board, however, ignores 
the fact that Section 3(d) vests in the General Counsel 
“final authority, on behalf of the Board, in respect to 

the prosecution of complaints.” (Emphasis added.) 
The General Counsel is the attorney for the Board in 
prosecuting unfair labor practice complaints. The Board 
is a party to this proceeding. The General Counsel is 
no more a party to this proceeding than would be the 
District Attorney in a proceeding brought on behalf of 
the People of the State of California. 


The statement by the Board in its Brief at pages 22 
and 23 that if the General Counsel does not have the 
power to apply for subpoenas, then it is without power to 
investigate or compel the attendance of witnesses, has no 
substance whatsoever. The General Counsel can obtain 
the issuance of a subpoena in unfair labor practice pro- 
ceedings simply by having any member of the Board 
apply for the subpoena or by having the charging party 
apply for the subpoena. 


The case of N. L. R. B. v. Kingston Trap Rock Co., 222 
F. 2d 299, relied upon by the Board, is completely inap- 
posite. The case simply involved the question as to 
whether or not associate general counsel had the power 


to investigate charges against an employer after the term 
of the General Counsel of the Board had expired. Further 
than that, the Kingston Trap Rock case involved a sub- 
poena issued by the Regional Director who is defined as 
a “party” under the Board’s regulations. This case in- 
volves the power of counsel for the General Counsel to 
apply for a subpoena. 


It is clear that the General Counsel is not a party as 
defined in the Act, or the Board regulations; even if the 
General Counsel were a proper party, which he is not, 
there is nothing in the Act or in the regulations which 
authorizes him to delegate his authority to make applica- 
tion for subpoena to one of his subordinate employees. 


Conclusion. 


For the reasons stated, we submit that each subpoena 
is invalid and that the order of the District Court re- 
fusing to enforce said subpoenas should be affirmed. 
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